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United Statos vepartmant of Justice, 
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Defendant. MEMORANDUM 


O28® C220 evccasaucca COOP Nn Meonmanacsaasocesy 


TENNEY, J, 


Plaintiffs Cecilia and Gaston Briones seek an order. of 
this Court granting a preliminary injunction pursuant to Rule 
65 of the Federal Rules of Civil Procedure. For the reasons 
set forth below, the motion is denied, 


Facts 


Plaintiffs ara both natives and citizens of Chile, 
Plaintiff Gaston Briones entered the United States on September 
27, 1969, as a nonimmigrant visitor for pleasure with en autho 
rized stay wtil November 27, 1969, Mr, Briones stayed beyond 
this date and was ordered to appear at the office of the Imnite 
gration and Naturalization Service ("the Service"), but changed 


his employment and absconded, Plaintiff Cecilia Briones ene 
tered this country on January 31, 1970, with an authorized stay 


ale 


until June 30, 1970. She sought and obtained an extension of 
her departure date wntil December 30, 1970. In the interin, 
on March 20, 1970, plaineiffo were married. Mr3. Briones also 
stayed beyond her authorized departure date. 

On February 26, 1971, plaintiffs submitted a request 
for political asylum to the New York District Office of the 
Service. This request was denied on February 28, 1972, and 
plaintiffs were given the privilege of voluntary departure, 
which they declined. Deportation proceedings were instituted 
on February 23, 1972, against both plaintiffe and a hearing was 
held on May 3, 1972. Plaintiffs, represented by counsel at the 
hearing, conceded their deportability and requested voluntary 
departure. The privilege of voluntary departure was granted 
until September 3, 1972, with the proviso that if plaintiffs 
failed to depart voluntarily they would be deported to Spain, 
or in the alternative to Chile. The plain a waived appeal 


‘and the orders became final, 

On September 1, 1972, plaintiffs sought an extention of 
" their voluntary departure date to December 3, 1972, based on 
the nead of Mrs. Briones' employer for her services, but this 


request was dcnied on September 5, 1972. Notwithstanding the 
denial, plaintiffs’ coumsel was advised at that time that if 
plaintiffe presented confirmed departure tickets for on of bee 
fore September 20, they could preserve their privilege of 
voluntary departure. Plaintiffa did noc so depart and on 


' ole 


x 


Novembar 6, 1972, warrants of deportation were issued and plaine 
tiffs were advised of their imminent deportation, 

On December 8, 1972, plaintiffs sought to stay the 
orders of deportation based on the fact that Mrs, Briones was 
then pregnant. This request wes pranted and the orders of de« ~ 
portation were stayed weil January 11, 1973. Plaintiffs were 
also advised that 1f they were prepared to depart by that date, 
then consideration would be given to a request for restoration 
of voluntary dcparture, On January 10, 1973, plaintiffs sube 


mitted a further request for a one month extension of the stey 
of deportation. There is no record of the disposition of this 
request, In the interim, however, Mrs. Briones received a Dee 
partment of Labor certification, necessary in order to obtain 
a visa, and both plaintiffs obtained a priority date of October 
10, 1972, on the Western Hemisphere visa waiting list, Then, 
on June 4, 1973, Mrs. Briones gave birth to a daughter who is 
a United States citizen, 

Plaintiffs next submitted a motion, on September 21, 


1973, to reopen their deportation proceedings and to stay dex 


portation to allow them to present a claim based on their fear 
of persecution if forced to returm to Chile, The matter was 

_ referred to the State Department by the Service for comment. 
The State Department advised against the grant of the claim and 
tha Service concurred. The plaintiffs were so advised on April 


oSe 


24, 1974. On May 6, 1974, the decision of the Immigration 
Judge was rendered denying the plaintiffs’ motion to reopen, 
but once again granting the privilege of voluntary departure 
to May 20, 1974, Plaintiffs failed to depart by May 20. 
Rather, in the intervening period, on May 14, plaintiffs’ coune 
sel filed a request for an extension of the departure date, 

but the request was denied and by notice dated June 18, 1974, 
plaintiffs were ordered to surrender for deportation on July 


8, 1974. 
On July 8, 1974, plaintiffs filed an action in this 
Court. The action was dismissed by stipulation since the issues 


raised therein were the same as an action already pending in 
this Court entitled Noel _v. Green, namely, whether aliens 
(similarly situated to these plaintiffs) should be permitted 
to remain in the United States weil their priority date for 
visa issuance became current. The Noel action had been com 
‘menced in this Court on August 24, 1973, On February 8, 1974, 
a preliminary injunction application was denied in the Noel 
“case and an appeal was filed. The denial of the preliminary 
injunction was affirmed by the United States Court of Appeals 
for the Second Circuit on January 4, 1975, and certiorard was 
denied by the United States Supreme Court on October 6, 1975. 
It had been the wderstanding of both the plaintiffs and the 
Service that they would be bound by the outcome in the Noel 


oly a 


litigation, Der srtation had been stayed pending the conclusion 
of the Noel _itigation. 

During the pendency of the petition for certiorari in 
the Noel lit:cation, plaintiffs were notified that they had 
been scheduled for a visa appointment {in Santiago, Chile. At 
this point the plaintiffs were in something of a bind. On the 
one hand they no longer had the privilege of voluntary departure 
available to them, On the other hand, if they lefe under an 
order of deportation, they would be denied visas as excludable 
aliens unless they first secured the express permission of the 
Attorney General of the United States to retumn. As a result 
of this situation, plaintiffs, on April 7, 1975, sought @ ree 
storation of voluntary departure. This request was initially 
dented by the District Director of the Service and was referred 
to an Immigration Judge for ea hearing. The hearing took place 
on April 18, and on April 21, 1975, the motion to reopen was 
denied, An appeal was taken to the Board of Imnigration Appeala, 
but was dismissed. No further appeal was taken, 

: Subsequent to the dental: of certiorari in Noel, plain- 
tiffs were notified to surrender for deportation on February 

10, 1976, On February 4, 1976, plaintifés filed an application 
for a thirty cay stay of deportation and oncs again requested 

a reinstatement of the privilege of voluntary departure. The 
stay was granted, but the reinstatement was denied. This action 


o5e 


followed on March 10, 1976 seeking a declaratory judgment that 
the District Director of the Service had abused his discretion 
(or failed to cxercise it) in denying the plaintiffs’ applicae 
tion for a restoration of the privilege of Voluntary departure. 
On that date a temoorary restraining order was entered restraine 
ine defendant from talking the plaintiffs into custody or deporte 
{ng them pending the determination of their motion for a prelime 
inary injuncticr. 


Preliminary Injimction 


‘A preliminary injunction has repeatedly been recognized 
in this circuit as an extraordinary remedy. See Gulf & Vester 
Industries, Jnc. v. The Great Atlantic and Pacific Tea Company, 
inc., 476 F.2c 687, 697 (2d Cir. 1973); Checker Motors Corp. ve 
Chrysler Corp., 405 F.2d 319 (2d Cir.), cert. cenied, 394 U.S. 
899 (1969). Arpidcation for this remedy is addressed to the 


diacretion of the district court, Yakus v, United States, 321 
U.S. 414, 440 (1944); 7 Moore’s Federal Practice 1 65.04[2]. 
The standard tor issuance of a preliminary injunction 


was enunciated by the Second Circuit as follows: 


"The standard factors which the cqrrt now 
consicers unon an application for a prelininary 
injunction are well ia:om: (1) clesr Likelihood 
of success on the law and the facts then avail- 
able ond vessible irreparable lajury, or (2) 
sufficiently serious questions on tha merits 
makin’ then fair ground ror litication and 4 
balan-a@ ox the equities tipping cecidedly in 


e 


ots 


aia Ria anegeaiage | aes se ee ena ee ce ee 


ee 


Sitios of preliminery relief.” Colrmbin Pletrres 
Tuo tries, Ive, v. smericm Procevcastin: cco. 
feed Grr, v7/ ee | ee 1774). 


See alto £21 “tlirco vw. United Brocherhond of Co-nentera end 

Joiners of Acortea, No. 7507394, at 6322-97 (2d Cir., Oct. 28, 
1975); Conese. Internationsl Hotels Cor 
etaree, 483 F.2d 267, 250 (2d Cir. 1973); Culf & Vester ine 
cuerri cs 


ov. sellinstea As: 3 


Tac, vy, The Grast Atlantic end Preific Tes Carocn 


evora, 476 F.2d at 692-93; Dino De Laurentiis Cineatoprafica, 
SpA, vy, M159, Inc., 366 F.2d 373, 375 (2d Cir. 1966). 

Thus, the issue before the Court is whether the plains 
tiffs have met their burden of showing either satisfaction of 
the "clear li\:clihood" test or the “serious questions" test. 
This, of course, begs the question of whether the defendant 
District Director abused his discretion in denying the plaine 
tiffs’ request for reinstatement of voluntary departure. 

Section 244(e) of the Immigration and Nationality Act, 
8 U.S.C. § 1254(e) provides in pertinent pert with regard to 
voluntary dcrarture: 

‘The Attorney General may, in his discree 

tion, pcreit any alien under cenortation proe 

eeccin:3 ... to depsrt volmtarily from the 

United States at his am exnense in licu 5 

denorcation 1£ cuch alien shall estabdjish to 

the s:ticicetion of tha Attorney General that 

he £5, Gnd hus vecn, a nerson os good moral 

char ier for at least xive years “dumeaiately 

prececin® his application for voluntary cepare 

ture tcer this suvsection,” 


The reculations promulgated puraient to statute allow the 


my Pe 


% 


District Director to extend or reinstate the privilege, 8 
C.FP.R. § 244.2, 

The District Director's denial 4s subject to the teat 
of abuse of discretion, Bolanos v. 41 » 509 F.2d 1023 (2d Cir, 
1975), and the scope of review in this Court is extremely narrow, 
Muskardin v. trmicration and Naturalization Service, 415 F.2d 
865 (2d Cir. 1969). In reviewing a discretionary decision, the 
Court would only find an abuse if it were to find that the dee 
cision 'were made without a ration explanation, [or that it] 
inexplicably departed from established policies, or rested on 


an impermissib’e basis,..." Wong Wing Hang v. Immigration and 
Naturalization Service, 360 F.2d 715, 719 (2d Cir. 1966). A 
permissible basis for the decision is the absence of good faith 
or the use of dilatory tactics on the part of the alien. Lam 
Tat Sin v. Esverdy, 227 F. Supp. 482 (S.D.N.Y.), aff'd, 334 F.2d 
999 (2d Cir.), cert. denied, 379 U.S. 901 (1964). See also 


‘Bolonos vy. Kiley, supra, 509 F.2d at 1026, 


Defencant, in opposing the application for a preliminary 
“{njunetion, hae stated that "[t)he purposeful pattern found in 
all of plaintiffs' applications and motions may be summed up in 


one worde-delay." (Affidavit of Mary P. Maguire, sworn to 
March 30, 1976, at q 20). With this conclusion, the Court must 
agree, While the plaintiffs attempt to justify their defalcae 
tions (and an individual link in the chain here and there may 
be justified acequately) the overall picture is of a tenacious 


ofa 


attempt to remain in this country through the use of every 
inventive tactic available, The District Director denied the 
reinstatement of volimtary departure to plaintiffs because 
they had not availed themselves of the privilege when it had 
been granted on two occasions previously. It is the conclusion 
of this Court, based on the detailed recitation of the facts 
herein and the law stated above, that there was no abuse of 
discretion, Having reached this conclusion, the Court finds 
that the plaintiffs have failed to meet their burden of showing, 
either a clear likelihood of success or that they have raised 
serious questions going to the merits. 


Accordingly, the plaintiffs’ motion for ea preliminary 


injunction 1s denied. 
So ordered, 

Dated: New York, New York 
June 29, 1976 


CHARLES H. TENNEY 


ie 


| SOUTHERN DISTRICT OF NEW YORK 


GOVERNMENT AFFIDAVIT IN OPPOSITION TO A MOTION 
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I So a : 
| GASTON BRIONES and ee pew ol 

| CECILIA BRIONES, i i 
: eats i a 


Plaintiffs, 


~against- : AFFIDAVIT ING & 


: sent OPPOSITION ‘TY MOYIQ! 
| MAURICE F.. KILEY, DISTRICT DIRECTOR ©; FOR PRE _TITAARY 


FOR THE Wil’ YORK DISTRICT, IMMICRATION ° ANJUNCC ICN * 


) AND NATURALIYATION SERVICE 


UNITED STATES DEPARTMENT OF JUSENGB, 76 Civ. 1147 (env) 


| 
i 
Hy 
; 
I 
i 
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Defendant, Te : , 


es 


on w 


~« -— <— 2 &» OF wD oy we Me oe oe ee me we WNT ower ENR ee en HX 


STATE OF NEW YORK 
$3.: 
COUNTY OF NEW Yc RK : a2 


MARY P. MAGUIRE, being duly sworn, 
and Says: ” 

1. I am a Special Assiatanc Uaicod Staccs 
Attorney in the office of Robert B. Fiske, Jr., Uniced 


ie 


States Attorney for the Southern District of New York, | 


~ 


and I am in charge of this case. I make this affidavit In © 


Opposition to the pleintiffs motion for a preliminary 


injunction. This affidavit is based on the adwinistrative 


' files of the Inmigration and Naturalization Service (che 


Service") relating to the Plaintiffs, the pertinent 
portions of which are incorporated herein as exhibits: 


2. Flaintif££ Gaston Briones ("Briones") is a 


’ 


20 year ol! alivn, a native and Glétzen of Clile: ie 


i 
U 
U 


\ 
a 
" 


, entered the United States on September 27, 1969 as a 


} 


{ 


a 


le me oe canes sie 


3 ? 
tsa coon sclailtaciatisianttiliteasittltas i 


Sa asSSnSnEnneEnSEnnensenepsenneneeeeeecmemeerese 
actin eal lidilllindieittiliateaadl * 


Cpe So ee IEE OP ERE mM AR me 
ARETE RE ABER UIE RR I et ; 


ao 
A RET eee I A 


HH Ds . 
F - ' Ae 13 
in 
(nonimmigrant visitor for pleasure and was authorized’to 
\ 
iremain in the United States until. November 27, 1969. Ae 


| short time after the expiration of his authorized stay. 
| i ' 


| Briones was located at his place of employment by . 
| 
| 
immigration officers and was given a pass directing him 
I 


| tO appear at the Service office. Instead of doing so, 
|nowever, Briones changed his empleyment and absconded. 


3. Plaintiff Cecilia Briones (''Mrs. Briones") 


vis 29 year old alien, also a native and citizen of Chile. 

| she is the wife of plaintiff Gaston Briones. Mrs. Brionee 
“entered the United States on January 31, 1970 as a 

| ceninit eens visitor for pleasure and wes authorized to 

‘ yemain in the United States until Jun? 30, 1970. She soucn- 
| and received one extension of her authorized stay to Decem =: 


30, 1970. On March 20, 1970 plaintiffs were married at New 


| york City ; 
| 


4, On February 26, 1971 plaintiffs apneared at 
| che New (ork Discrict Office of the Service andestated 
| that they wished to seek political asyium. On February 28, 


| 1972 the plaintiffs were advised that their request for 
i 


, political asylum had been denied and they were asked if 


“hey were willing to voluntarily depart from the United 

| seeces in thirty (30) days. Their reply was in the negative 
! 

"and they were advised that deportation proceedin,: would 
¢me inocituced, 


{ 


5. Deportation proceedings were insti: uted 


i ee B a 

Y aete 

[against Plaintiffs on February 28, 1972, (Exhibits 1-A and” im : 
f- -B). A deportation: hearing was held on May 3, 1972. At i 

os the plaintiffs, who were represented by Counset* 

leonehans their SRReE PAGEL tay and requested the privilege 

lee voluntary departure pursuant to Section 244(e) of the 

| Immigration and Nationality Act, (the feet), 6 U.6'e. ¢ 

(1254 (2). They also designated Spain 4s the country'to whicn 
| they wished to be deported, The Immigration Judge entered 


l orders on May 3, 1972 granting plaintiffs the privilege of 


teeter... a 


| voluntary departure until September 3, 1972. He also enterec 


| 
_Alternate orders of deportation to Spain or, in the 


alternative, to Chile, in the event the plaintiffs failed to 


voluntarily depart by the prescribed date. Since the 


{i 
| 
1 
| 


' plaintiffs waived &ppeal, the orders of the Immigration 


i Judge became final on the date entered. 8 C.F.R, §243.1. 
| : 


lis 


6. On September 1, 1972, only two days prior 


Hi 
if 


, Fo the expiration of Enets coe of voluntary departure, 
| iainegtts, by their attorney, requested "' a first and 

| fined extension of such voluntary ged siglo to December 3, 
% - 

, 1972, The request was based upon the need of Mrs. Briones' 

! employers for her services during that two-month period 

| (Exhibit 2). The request was denied on September 5, 1972 

but the plein: iffs' attorney was advised that if he presentce 
| confirmed cenarture tickets for on or before September 20, 


1972, the plaintiffs could preserve the privilege of 


vOluntary denarture. Plaintiffs failed to depart volunt 


Ee 
= 


: orb eh 
| (Exnibits 3-A and 3-8) and pleintifts were advised that the ; 
8 4 : 


\ 
; 
fy 


a =e aca 


| orders of deportation would be enforced (Exhibits 4eA and = { 


rae : 
ce oer ee eee 


| 4-3 ‘ an : 
H ) ee oy ; aes 


7. On December 8, 1972, plaintiffs, by their 


‘ oe 
ee ee 


j attorney, submitted applications for stays of deportation 
| based on the physical condition of Mrs. Briones, who was 


i t 1 
| then pregnant (Exhibit 5). By letter dated December 18, 1972,'. 


' the Service advised plaintiffs that their applications had 


| been granted and that their deportation would be stayed 


ie = * 
en. bie ao 
: 


| until January 11, 1973, They were advised that if they 
| were prepared to depart by that date, consideration would 


| be given to their request for restoration of the privilege 


| of voluntary departure (Exhibit 6). 
&. On January 10, 1973, plaintiffs, by their 


|*attorney, submitted a request for a one-month extension 


a | 
} 

j 

I 
] 
e 


| o£ the stay of deportation. The request was again based 


om 


| on the physical condition of Mrs. Briones. ae plainctirf:' 

| attorney took pains to stress that the plaintiffs intended 
to depart voluntarily from the United States at their own 
expense. Furthermore, the Department of Labor had granted 

3 Mrs. Briones a labor certification, which she required in 
order to obtain a visa, and the plaintiffs had obtained a 
priority date of October 10, 1972 on the Western Hemisphere 
vis@ waiting list (exnivit -), 

9, On June 4, 1973, Mre. Briones rave birth co 


a daugiiter wio is a United States citizen. 


1 wae ees 
10. On September 21, 1973, plaintiffs dy theitys) 
ee + apt TEP 


‘"new attorney, submitted a baeean to reopen their deportation’ 
: fat! a & 


[pPoceatinas and for a stay si deportation to permit "then } 


ve 
‘to apply for the Menetite of dection 243(h) of the Act, 

j ie ae | é 

|8 U.S.C. §1253(h), -d.e., withholding of deportation, based, 


on fear of persecution in “* (Exhibit 8), Plaintiffs # 


aoa fi iM all 


; vom > defian i ; ok 

| submitted to the Department. -: te, Office of Refugee and.” ae 

i r . bgt rete & 4 

| Migration Atfairs, “On ‘yareh” Bay: 1974, “the sapartaane: ‘of ik: 

| oy $c (2 N aco 
State advised that it did not aprear that plaintiffs had aj 

4 vey GA 

| valid political asylum claim (Exhibit 9). The Service 


j 


concurred with the vie of ‘the, ; Department of State’ ‘ane by’ a 
| yetter daeed Apri 24, 1974, the Service advised ake plaint: z 


that, their request for political asylum had been denied and 
ph gore 1 cage 


chat their deportation would not be stayed by virtue of the : 


i ‘ 
Ht id 

james (Exhibit 10), On April 25, 1974, the plaintiffs were,-s., 
| again advised that the deportation orders would be enforced, 
to 

| Lb. By decision anes May 6, 1974, the immigrstiol 


{| & #0 
| Judge ‘denied plaintiffs' cele to reopen their deportation *, Wey 


pee but again erencer \ apeonegme the Bray hs ees of on 


. 4 


| voluntary departure for a period of two weeks from, the date 
¥ 


| of the order. Specifically, he dedered that the outstanding “SW 
| order of deportation would be deemed li*ted upon their 
| spe tabs from tae United States en or before May 20, 
(exhibit 115. Again plainciffs failed to exercise the 


privilese of voluntary departure. 


12. On May 14, 1974: the Law Firm of ‘olt-c! 


~j)* 


| motion to reopen which had been referred to the Imuigration ae 


| r 
; & Kramer filed a notice 


| 
' and requested a further. saul cise of the time grantee. 


kd 
ae 


| plaintiffs to depart from shifntees States. ees; 7 
! wd , i) 


we $. 1974. 


a, 


As 


| had been litigated.in anothertagtion in this a 


eens 24, 1973 and on Februazy. 8, 1974, Judge Gagliardi of" 


| dn that case. On February 27,,1974, a notice of appeal to, 
| the Court of Appeals for the.Second Circuit was filed by, 
the plaintiffs in Noel. v.. Green. From the institution of ‘the 
Noel ae the Noel plaintiff's were represented by Pollack , 
and Kramer, Thus when the Briones filed a Noel type complain : 
on July 8, 1974,.the date on which they were due*to'surr 2 coe 
for deportation, their attorneys had been li tigating, the 9 
Noel casefor almost one year and had, in fact, filed their : 
brief on eopeal on June 10, 1676. Lpen the f ling e£ the " 


Noel cy 


| this Court entered an.order denying a preliminary. dedunteen ‘ 


tid fe yi = 

¢ ¥ oe 

us * . , wae 
* : ae fia i ete 


% 


to that action, the Briones and the Service, stipulated: “tym 


that the deportation of the Briones would be stayed ‘pending “4% 


| on January 4, 1975 and on October 6, 1975 the Supreme Court 
| dented a petition for certiorari. s [ie 

14, While the petition for certiorar:. in Noel 
“was dards: the Briones were™motified that a visa* 
"appointment had been schedule@ far them at the American 
Embassy, Santiago, Chile. Since it, was to their advantage 


| plaintiffs were now ready and willing to leave the United 


tags 
et. 


pre Np 


| States. However, if they left.under an order of ‘deportation, | & 


are. 


| they would then be excludable from the United States under 


| 
Ae 
# 
: 
i 
; 
a 


, Section 212(a)(17) of the Act, 8 U.S.C. §1182(a)(17), and, 
therefore, would be denied a uisa unless they secured the 
‘Attorney General's permission to reenter. Consequently, on 


‘April 7, 1975, plaintiffs, by their attorney, sought 


| by the detendant on that date: and their motion for 
_Yeinstatement of voluntary departure was referred to the 
| Immigration Judge (Exhibit 13). 

15.. A hearing on the motion to reopen was held vt 
' on April 18, 1975(see transcript attached hereto as Exhibit 498 


(ccivten dated Apri: gi, 1775 1 Gumbpragicn ou.., 


; sins Malt 


| denied the roticn to reopen (Exhibit 15). Plaintife’s appes 
| that decision to the Board of Immigration Appeal ‘Witten # 
| dismissed the appeal by a decision and order casey 


& 


| 1975 (Exhibit 16). Since the plaintiffs still enjoyed a 


| court-oredered stay of deportation the Service was unable 
to enforce the deportation order, Plaintiffs did not seek tote 
review the Poard's order in the Court of Appeals pursuant 


to Section 106(a) of the Act, 8 U.S.C. §1105a(a). 


et de 


16. Upon being adwised that the Supreme Court 


es 


had denied the petition for certiorari in the Noe ‘case, 

the Service began to enforce the-departure of ali aliens 
who had been stipulated Leke oh Noel case. Consequently, o 

by notice cated January 28, 1976, plaintiffs ove yesatice 

to surrender for deportation on February 10, 1976 (Exhibit 

19). On February 4, 1976 plafntiffs, by their attorneys, 

filed an application for a 30 ‘day stay of deporctation so 

that Mr. Briones could sell a restaurant which he had 

purchased in March 1974 and also requested thac voluntary 

departure be restored (Exhibit 1Y). The defendant grented 

the plaintiffs' request for a 30 day stay of deportation 


er 


but cenied the application for restoration of voluntary 


ig Bee “4 


departure (Exhibit 14), — ott 
17. On March 10, 1976 plaintiffs instituted 
this declar«tory judgment action in which they seek to 


the defendant's denial of toeir appli: action for 


restoration of voluntary departure. On that cate this Court 


i 

| issued an oeder cirecting the defendant to show cause whys 
| a preliminary injunction should not be issued to stay the = 
deportation of the plaintiffs.pending final disposition bY 
ses Pt aes Bi 
this Court of the declaratory judgment action. The order of 


s 


March 10, 1976 provided that the defendant is restrained 

from taking into custody or deporting the plaintiffs pending et 
' the hearing and determination of their motion for a pre- a whe 
| liminary injunction. oa 

18, The Attorney General is authorized by 

i Section 244(e) of the Act 8 U.S.C. §1254(e), to grant the 
privilege of voluntary departure to an otherwise deportable 
alien as a matter of discretion, The privile-2: is normally wid 
granted initially as it was in this case, by the Immigration 
Judge at the deportation hearing. The District Direetor may 

informally extend or reinstates it under 8 C.F.R, 244.2 or “a 


“the alien may move to reopen the deportation proceedings 


| to apply for reinstatement upon a showing of changed 


< 
; 4 
{ 
3 

a. 
7 -s 
4 
im 
_ 
1 


' circumstances. The only statutory requiremeny for eligibility ™ 
under this provisii1 is that the alien establish that he is ao 

and has been a person of good moral character for at least 

' five years immediately preceding his application. The Attorney. wee 

General has set forth standards under £ c.0 2. §244,1 under ; 

which an application for voluntary departure will be 

considerec, This regulation provides that the Immigration 


Jucce in his diceretion may grant voluntary ¢cparture if 


the alien "establishes that he is williny, and has the 


rd 


| immediate means with which to depart promptly from the 


‘United States. 


WA? 43 


19. The sole issue before this Court. ‘4s net 
| the defendant abused his 

[plaineif es’ request for reinatatensat of ie: ae 
“The grant or denial of reinstatement of voluntary es | 


j 


| vesettton vy. Districr Director, 461 F.2d 1193 (10th Cir, 
i . 
|The scope of review by this Court is extremely narrow. 


i Muskardin v. Immigration and Naturalization Service, 415 


\F 2 865 (2d Cir. 1969). Unless that decision is found to 


~ 
* 


‘be without any rational i eel or to denart inexpli cably : 
i from established practices so a to rest or an impermiseible ie 
I basis, this Court should not substitute its judgment for that tx 
of the District Bivector, Bolanos v. Kiley, 509 ¥.2¢ 1023 ai 
Qe Cir. 1975), Noel v. Chapman, 508 F.2d 1023 (2d Cir.i97 


360 F.2d 715 (2¢ Cir. 1966). The 


"Wong Wing Jiang v. L.N.S., 
| absence of good faith and the use of dilatory tactics on 

I che part of the alien are reasonable srounds for denia) 
"Lam Jat Sin v. Esperdy, 277 F. Supp. 482 (S.0.5.%,), oF eg. 
(334 F.2d 999 (2d Cir.), cert. denied, 379 U.S. 901 (1964). 

| The burden of proving that an extension or reinstatement of 
| eeludemy ceparture should be granted is always on the 
-alien, ! Roumeiiotis v. I,.N.S.. 304 F.2d 453 (7th Cir, 1962), 


~ Cenied, 3/1 0.8, 921 (1962). 


HN @ll @. 


} 
i i 
Iplaineifes' applicattons and nertonn may be summed. upyin « 


‘one werr cet ey: An alien who has not departed voluiearity aM 


jwithin the inicial period granted and who has engaged in ie 


’ . py 


1 + 41 3; « * 
,dilatory tactics to delay deportiation is not entitled” ‘to ‘a Bae 
| ae . oe 
ireinstatement of voluntary isehiaus Fan Wan Keung v. I.N,S., 


ras 4 


)434 F.2d 301 (2d Cir. 1970), 


a: 
I : 4 
4l. Plaintiffs apparently contend that the defenda' 
! 


#5 


* 
+ 


|abused his discretion in denying their applications in 


hs Peete, 


_reinstatement of voluntary departure because such dettial ' 


: oo | 
La) Pryts ‘ - 
| ; , } 
 lpenalized them for instituting ® Noel - type action in this... | 
. q eee 
| goer in July 1974. A review of the facts clearly establishes '{ 
| ce | = 
‘that the denial was not based on the delay caused ai the oe 


ii) 
} 


| Litigation but rather on the record as a whole. The plaintiffs 
i a Se pe 
I 


(were given two opportunities to depart voluntarily. They 
it MO ed } : 
| chose not to do so. In fact, in.March 1974 the male pieine L£E , 


| 
| 


| already under a deportation order, chose to invest money 


vin a restaurant business. Their Gensiecent course of acioe : 
‘has been one of delay and one which evinces a total dsrerare 
‘of the immigracion laws. For example, when the platweliss 

moved to reoven their deportation proceedinys in April 1975, 

i they were already the beneficiaries of a stay of deportation 

in connection with the litigation. Thus, they were still 

| protected fron deportation despite che denial of the motion «. / 
“to reopen, . ve 


22. There is one further fact which should be 


|-noted by, the Court, 

of voluntary departure submitted on February 4, 1976 

(Exhibit ), plaintiffs attorney stated that "In 
conjunction with this motions Adstgacton re =" 

| Federal Court is hereby withdrawn. “" 

j such statement was an attempt. - misrepresent the status 

, of the Federal Court litigation since the petition for a i 
| writ of certiorari had hen dented on October 8, 1975. i“ 


23. Plaintiffs have failed to show that the 


| of voluntary departure was made without a rational explanatione® 


on ke 
ne Hae 


| rested on an impermissible biels, They have made no showing . 


i that it inexplicably departed from established policy or 


that an abuse of discretion occurred. After more than six. 
. aay art) : Ls fas 


| years of illegal residence and employment these aliens 


e 


| should not be permitted to éircumvent the immigration laws 
by dilatory tactics while ethér aliens lawfully await 
| admission to the United States. 
WHEREFORE, it is prayed that tHe motion for a. 
seliminary injunction be denied in all respects, that the 
temporary restraining order be-vacated and that the undere 


| lying complaint be dismissed. 


Pugh 2. a 


Special Assistant 
Uniced States Attorney ak 


ats, no fon, 


i Sworn to before me this 
q 
cs 


; ZOU say of ‘arch 1976 
} rs 
“ LAWFENCE MASON J og 


btate. ot New 
sed! 


Trot 


72° 
County 
wiarch 4, 


On ee tne 


EXHIBIT 12 TO GOVERNMENT AFFIDAVIT 


tt Meck ge Mownney 
Ocunsrlrsab Saw 
£6 Crcarb Mtrekl 
Brooklyn: MW a 11201 ee 


CABLE ADDRESS “POLMARX” it, f 
May 14, 1974°%3s et a, 


ees, ap ee 
+ 2F ‘N¢ 


MILTON DAN KRAMER us 
ARTHUR POLLACK ; ‘ "ap 


we 
Immigration & Naturalization Service 
20 West Broacway : 
New York, New York 10007 fre 


Perce ear 


Attention: Deportation Section, 

Re: " Gaston SRIONES aE 3 
Cecilia DEGOLLADA DE BRIONES © 
_AlS 695 348 DB/SO 8 yt. 
Alo 43/7 561 ge 


Dear Sir or Madam: ~ me A: 
ao EE Me a2 dite, 


Please be acvised that our firm has haar retaines to. 
the above- naned client. ¥,.* 


Peete § 


Enclosed herewith you will find form G-28. 


It is respectfully requested that an extension of Eine. 3 

to depart the United States be granted to the above- ~namediqey 

clients on tie basis that they are the parents of UN Unite 

States citizen child. eye, “RR i, 
cae eka weak ~ NE 

An application ae a permarient residence visa is* P 

pending at the American Consulate at Santiago, Chile’. Tt 

have been assigned a priority date of October, 0, 2% 


an approved panes ce artification. 


- 
ty 8. -ae yes 


Thank you ‘for your ‘ics eearton in this matter! a 
_o OR epee 
‘yd, POLLACK & K 


, Spe “shy flee 


T} a ¢ SLLACK fi a 
po ae 
bid 


Re 


a ght pa bn 
‘ tf: Lv 


? 


PLAINTIFFS' AFFIDAVIT EN SUPPORT OF A MOTION FOR A A#25 
PRELIMINARY INJUNCTION 


UNITED STATES DISTRICT COURT FOR 
THE SOUTHEPN DISTRICT OF NEW YORK 


CECILIA BRIONES, 
Plaintiffs, 
-against~ 
MAURICE F. KILEY, District Direetor 
for the New York District, Immi- 
gration and Naturalization Service, 
United States Department of Justice, 


Defendant. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


STANLEY H. WALLENSTEIN, being duly sworn, deposes 
and says: 

1. I am an attorney and a member of the law firm 
of SCHIANO & WALLENSTBIN, ZE8QS., attorneys for the plain-~ 
tiffe in this action. I make this effidawit in support 
of a motion for a preliminary injunction restraining the 
defendant, MAURICE FP. KILEY, from deporting the plaintiffs, 
GASTOW and CECILIA BRIOWES, from the United States pending 
final determination by this Court of the declaratory 
judgment action on its merits. 

2. This motion is made by Order to Show Cause 
instead cf by Notice of Motion in order to request an 
interiu stay of deportation peading determination ef this 
motion. If no such interim stay of deportation is granted, 
the plaintiffs, GASTON and CECILIA BRIONES, will be iame- 


Giately deported from the United States hy the defendant, 


MAURICE F. KILBY, thereby making this motion and the 


declaratory judgment action moot. 


A-26 
3. The plaintiffs, GASTON and CECILIA BRIOMES, 


are man and wife, both aliens and beth natives and citi- 
zens of Chile. They entered the United States ia September 
1969 and January 1970, respectively, as visitors. ‘They 


have lived in this country ever since that admission and 


they have overstayed their authorized visit. They have a 
United States citizen daughter, PAOLA, born in this country 
on June 4, 1973 (Bxhibit A). 

4. By virtue of a labor certification granted 
to CECILIA BRIONES, and by virtue of the fact that they 
have a United States citizen child, the BRIOWES' are prima 
facie eligible to be issued permanznt resident imigrant 
| visas. Their visa applications were submitted several 
| years ago to the United States Consulate in Chile. Their 
priority date under the Western Hemisphere quota is current 
and the Consul is ready to give them an appointment to 
formally apply for their visas. They are unable to apply, 
however, solely because the defenGant director has refused 
| to permit them to leave the country voluntarily and 
| intends to deport thes. 
5. At a deportation hearing on May 3, 1972, 
' the plaintiffs were granted veluntary departure to 
September 3, 1972. It was ordered that in the event they 
aid not leave voluntarily, that they be deported te Spain, 
and alternatively to Chile if Spain refused to accept thea. 

6. The plaintiffs stayed beyond the time set for 
voluntary departure for the purpose of applying for politioal 


asylum. Although they were willing to depart voluntarily 


A=-27 
to Spein, Spain had advised the defendant it would not 


permit the plaintiffs to enter. The plaintiffs however 
were fearful of then returning to Chile because of anti- 
cipated political persecution. 

7. During April or May of 1974, the plaintiffs 
moved to reopen the deportation proceeding tc permit them 
to apply fur withholding of deportation to Chile because 
of anticipated persecution, pursuant to 6 U.8.C. § 1253(h). 
The motion was denied and it was ordered that voluntary 
departure be restored provided the plaintiffs depart by 
May 20, 1974. 

8. During thie time an action commenced as a 
Class action waa being litigated first in the United States 
District Court for the Southern District of New York, and 
then on appeal in the Second Cireuilt. The action, Moel v. 
“xreen, raised issues as to whether cliens similarly situated 
as these plaintiffs, she 31d be permitted to remain in the 
United States in a voluntary departure status until their 
visa applications Lecame current. The actica, Hoel v. 
Green, 73 Civ. 3682, had been commenced in the District 
Court on August 24, 1973. It was decided by the District 
Court on February 6, 1974, in am opinion denying the motion 
for a preliminary injunction. 176 F.Supp. 1095 (SDNY 1974). 


Te decision was thereafter taken on appeal to the Second | 


Circuit. 

9. The plaintiffe remained beyond the acute set 
a voluntary departuse, and after receiving a notice t+ 
report for deportation on July 8, 1974, they filed an 


A-28 
action in the United States District Court for the Southern 


Dietrict of New York raising the same issues as in Neel v. 
Green. The appeal in Noel v. Green was then pending. 
After filing their action, it was dismissed by stipulation 


of the respective parties. The stipulation (zxhibit B) 


| recognized that the facts and legal issues were similar 


SSSaeeeeeuamanz22mDQ2QqQ.-E=5>.=—_———-— mr eee een rennenseman nets ann 


and provided that the case would be governed by the final 
Gecision in Noel v. Green. 

10. Noel v. Green was affirmed in the Second 
Circuit on January 3, 1973, Noel v. Chapman, 508 F.2d 1023 


(24 Cir. 1975). Thereafter, on October 6, 1975, the 
gation. These plaintiffs then were ready and willing to 
leave under voluntary departure conditions. 

11. Instead of permitting the plaintiffs to leave 
under voluntary Geparture, even though Noel v. Green was 
pending and in litigation at a time when these plaintiffs 
had voluntary departure, the defendant District Director 


sought to enforce deportation. On January 28, 1976, by 


letter to both plaintiffs, he ordered the plaintiffs to 
report for deportation to Chile on February 10, 1976 
(Exhibit C and Dd). 

12. Thereafter, on February 4, 1976, the plain- 
tiffs, pursuant to the provisions of & CPR §§ 243.4 and 
244.2, submitted to the defendant an application for a stay 
of deportation and for restoration of voluntary departure 


(Exhibit 8). The reason set forth for requesting the stay 


of deportation was that the plaintiffs owned a restaurant, 


8 
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which they would be required to sell, and they needed thirty 


days for that purpose. The reasons set forth for requesting 
restoratidn of voluntary departure were: a) that they have 
a United States citizen child, b) that they have a current 

cients visa priority iate, and most importantly, c) 

! that they did not depart under the prior voluntary departure 
| aedae because only by remaining here could they join in the 
litigation then in process in the Hoel v. Green case. 

12. The defendant District Director summarily 
disposed of the plaintiffs’ application by his ietter of 
February 12, 1976 (Bxhibit FF). He granted that part of 
the application requesting a stay of deportation by defer- 
ring depertation to March 10, 1976. Me denied that portion 
of the application requesting restoration of voluntary 
departure. The reason set forth in support of the denial 
wae that the plaintiffa had failed to leave voluntarily 
| when they had that opportunity in the past. 

13. The plaintiffs have a strong likelihood of 
success in this declaratory judgment action as they can 
show that the defendant abused his discretion in declining 
to restore voluntary departure. The reason set forth in 
support of the denial was that the plaintiffs had failed 
to depart voluntarily when they had the opportunity to do 
so earlier. That reason, however, in this situation, is 
not a permissible reason on which to base a denial of 
restoration of voluntary departure. tere the plaintiffs 
had a valid reason for not departing earlier. At the time 
they last had voluntary departure, in May of 1974, Noel v. 


Green was already in litigation. As is indicated in 


BEST COPY AVNLABLE} 


oo 


; A-30 
Exhibit B, the issues of fact and law involved in Noel v. 


Green was similar to these plaintiffs' case. The legal 
issues involved in Noel v. Green, far from being frivolous, 
were substantial, so substential that the Government agreed 
to satay action on all such cases joining the litigation 
until the matter wes finally disposed of by the Supreme 
Court. Just as the named plaintiffs in Noel v. Green had 

a right to judicial review, these plaintiffs too had a 
right to such review. That they ha@ a right to judicial 
review is acknowledged by the Government in Exhibit B. How- 
ever, had the plaintiffs left the country on May 26, 1974, 
under the last grant of voluntary departure, they would 
necessarily have had to forfeit that right to judicial 
review. 3 

14. The plaintiffs thus were in a situation where 
they could leave the country under voluntary departure and 
forfeit their right to judicial review, or remain in the 
country and seek judicial review under the issues raised in 
Noel v. Green. They were justified in remaining because 
they had a right to judicial review and because the issues 
were substential. As they were justified in not departing, 
this failure to depart should not mow be set forth as a 
reason for declining to restore voluntary departure. 

15. On information and belief, all or almost all 
aliens similarly situated to the aliens in Neel v. Green, 
who joined in that action by filing complaints, were con~ 
tinued in voluntary departure status or hid Waaubinee de-~ 


iparture restored. An exception now appears to be carved out 
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bs this case because these aliens did not formally file 


eir complaint in the Oistrict Court until after their 
ime for voluntary departure had expired and they had been 
rdered to surrender. In our view, such a distinction is 
nreasonable. The litigation in Woel v. Green had been 
ncoed before these plaintiffs had been given voluntary 
eparture in May of 1974 and was in progress while they 
jihad voluntary departure. It was commenced as a class action, | 
lel ehoush 4¢ was never ordered by the Court as being auch. 
But even though the class action aspect of Noel v. Grean 
ae never passed on, there is no doubt that any rule of law 
which may have emerged from Noel v. Green would have 
governed these plaintiffs whose cages is conceded by the 
Government to involve similar issues of fact and law. Under 
these circumstancea, it is irrational to premise the deter- 
mination on the date they formally joined the Noel v. Green 
litigation by filing their District Court complaint. Yt ie aljso 
irrational to punish these plaintiffs for seeking judicial 
review of a matter involving substential isaues, which is 
what the defendant District Jirector here is actually doing. 
16. The fact that the Noel v. Green litigation 
ended adversely to the plaintiffs is of no moment in this 
case. What is important here is that there was jurisdiction 
for that action and that the issues raised were substantial. 
Both of these matters are surely conceded by the Government. 
Moreover, whan thet litigation was endcd, theese plaintiffs 
were givaine and anxious to leave in the status of voluntary 


departure, a status they had while Noel v. Green was in 


progress. 


SS 
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17. The plaintiffe will euffer irreparable harn 


in the event a temporary restraining order and preliminary 
imjunction is not granted. As we have indicated, the 
plaintiffs, by virtue of the labor certification issued to 
CHCILIA BRIOWES, and by virtue of the fact that they have 
a United States citisen child, are prima fasie eligible 
under our lawe toe receive immigration visas. Because they 
aubmitted their vise applications several years age, their 
cases are now current, and they can be immediately granted 
wiesas despite the leag waiting lists fer satives of the 
Weatern Hemisphere. They will be ineligible fer the graat~ 
img of visas, however, should they be fercibly deported 
frem the Onited States. Thus the issue of whether or act 
woluntary departure should be restered is of vital impor- 
tance to these plaintiffs anf to their ecitiser daughter. On 
the other hand, granting of the temporery restraining order 
and ef the preliminary injunction pending detexmination of 
thie declaratory judgment action on ite merits, will cause 


ao hardship to the Government. 


18. Wo request fer the specific relief requested 
here om behalf of these plaintiffe has previovsly been made 
to any Court. 

WHEREFORE, plaintiffe pray that this Court enter 
an eréer granting a preliminary injunction restraining the 
Gefendant, MAURICE ¥. KILSE, fram deporting the plaintiffs 
from the United States until this deelaratery judgment is 
dotermined on the merits. 


Sworn to befere me this 
leth day of March 1976. 
Ps a C > 
OY tba FR. [aw 
WHLLIAW A PP DFNITR 
Notary Public, $ ave iets 
tie 24-4524873 


Quan’ A ings Ce nty 
cee v@n Eapwes Maret. 30, 1978 


fF EXHIBIT B TO PLAINTIFFS' AFFIDAVIT OF MARCH 10, 1976 A-33 
| UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


od 


|| ANGEL and CELIA ERUSTINA NORIEGA, 
| GASTON and CECILIA BRIONES and VICTOR 
ji HUGO and MARIANA RUBIO, 


: STIPULATION OF 
ih Plaintiffs, SETTLEMENT AND 
i : DISMISSAL 
ij -against~- ne 
i 0 PROC LY, 
| MAURICE F. KILEY, Acting New York District 
| Director of the U.S. Immigration and 
Naturalization Service. 


SON 


WHEREAS the facts and legal issues in the above-captioned 


, Matter are similar to the facts and legal issues in: 


| 

i! Defendant. | 
| | 

| 

| 

{ 

| 

j 


RODOLPHE NOEL, et.al,vs. LEONARD CHAPMAN, Civil Action 
| No. 74 Civ. 1447 now on appeal to the United States Court of 
| Appeals, Second Circuit. 

IT IS HEREBY STIPULATED AND AGREED between the undersigned, H 


' 
' 
| as Attorneys for the respective parties herein, that 
| 
| 
| 
| 
| 
H 


(1) The above-captioned matter now pending before this 
| Court will be governed by the determination on appeal by the | 
i NOEL case. { 
ay i 
" (2) That pending said determination on appeal, the de- j 


i portation of the plaintiffs in this matter shall be stayed by the | 
: | 
Immigration and Naturalization Service. | 


i! (3) That the above entitled action he and the same is 


Yl 2 ee 
fklin See | 
POLLACK & PRAMER ' 
Attorneys for Plaintiffs 


hereby dismissed. 


i PAUL J. CURRAN | 
United States Atcorney for the 
Southern Distriet of New York ! 
' Attorney for Defendant. | 
| | 
: By: ! 
LYDIA E. MORGAN 

Assistant United Stares Attorney 


i wally, 1974. 
| ; 


‘EXHIBIT E TO PLAINTIFFS' AFFIDAVIT A=-34 


Form approvea 
OMB No. 45-H4a02.2 
* 


United States Department of fustice bee Stamp 
Imnuigrstion and Naturalization Service 


APPLICATION FOR STAY OF DEPORTATION 


SUBMIT IN DUPLICATE 


Read instructions on reverse hefore 
filling out application 
APPLICATION FOR RESTORATION 
/ OF VOLUNTARY DEPARTURE 


February 2,1976 


1, Name (Family Name in Capital letters) 


BRIONES, 


2. Present Address (Apt. No.) 


(first Name) 


(Middle Name) 


Gaston & Cecilia 


(Number and Street) 


(Town uf City) (Siate) (Zip Code) 


143-33 Sanford Avenue, Flushing, New York 


4. Date 


to which passpurt is valid (Attach Passport) 


5. Country tu which deportation has been videred 


6. Date to which stay of deportation is requested 


CHILE 


7. Reasons for requesting stay of deportation: 


Respondents a are the parents of a United States citizen child, Paola 
_born June 4,1973, Respondents have a i priority d date of OF October 10,1972. 
oe rd cd edt Ae SE 


At a deportation heari ang held Ma} May | 6, ,1974, 174, the »_respondents _were granted 


the privilege of vol untary departure. 
ie 


_They both h failed to depart as 
_required due to the institution of litigation n which required them to 
exhaust their administrative > remedies before re they « could 


4 Start such action 
oo ee ee Or 


ie.,apply for a Stay of Deportation. In conjunction wit with this motion all 
itigation re NOEL in the Federal Court is hereby withdrawn. The husband 
_is_the owner of a restaurant, CHACARERO, and heeds 30 days to sel] 


the same. 


& Icertify that ati the stat oe de Us appaucauon wre true and Correct to the best of my knowledge and belief, 
noha New York City February 2.1976 
j « rtghature G Applicant) (Dated at) (Date) 
7 
9. SIGNATURE OF PERSON Pp REPARING UG FORM, TR OUMEK THAN APPLICANT 
a — nee se 
i “Y) this docume dS prepare We at (he request of the applicunt and ts based un ell a: Vorimaton of which Lhave any knowledge. 
YT iy 425_Broadway NY _ 19007_Feb. 2, 1976 
(S ra i ites Canddies (Date) 
tte intaneiepianinlapteetbnmisinincatsntnnsaamuiss a 
AVY ICANT: OO ts oO WATE | ff BELOW THIS LINE 
Stay denied /granted voted clint i es tS oa rns: EVV es pe sa i ae a 
SSN ee sesame 
Form! 246 


(Kev 4-10 72)N 


EXHIBIT F TO PLAINTIFFS' AFFIDAVIT A-35 


20 West Broadway Al8 695 848 DB/80 
New York, New York 10067 Al9 457 561 


February 12, 1976 


Gaston BRIONES and 

Cecilia DECOLLADO de BRIONES 
143-33 Sanford Avenue 
Flushing, New York 


Dear Mr. & Mra. Briones: 


This is in reference to the Application for a Stay of 
Deportation and request for restoration of voluntary 
departure filed on your behalf on Pebruary 4, 1976. 


Please be advised thet a stay of deportation has been 
granted to you until March 10, 1976. However your 
request for restoration of voluntary departure has been 


denied eas you did not avail yourselves of that privilege 
when 1% was previously granted. 


You will be further advised as to the details of this 
Service's plans co effect your deportation, 


Sincerely, 


f 
MAURICE F. KILEY 


DISTRICT DIRECTOR 
NEW YORK DISTRICT 


CC: Pollack & Kramer, Req. 
£25 Lroadway 
New York, ..Y. 10007 


A 202 Affidavit of Personal Service of Papers LUTZ APPELLATE PRINTERS, INC. 


UNITED STATES COURT OF APPEALS“ 
SECOND CIRCUIT 


LAN i ra ACLS AE UES SAN EROS SRE , 
Index No. 


GAS'TON BRIONES and CECI'.iA ” “7ONES, 
Appellants, 


- against - Affidavit of Personal Service 
MAURICE F. XILEY, 
Appellee. 


/ 


Jcciaiatvsiniasisiesimataeaaesiisiiehteitilitlincutningiascincssisiie sts atl 
STATE OF NEW YORK, COUNTY OF NEW YORK 


1, Reuben A. Shearer being duly sworn, 
depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
211 West 144th Street, New York. New York 10030 


Cit eee we York, N.Y. 


a; 
\ 


vi upon 


f 


deponent served the annxed ~% 


Robert Fiske, Jr., Aieatinis “Goniaal Assistant, Mary P. Magui«: 


the in this action by delivering a true copy thereof to said individual 
personally. Deponent knew the person so served to be the person mentioned and described in said 
Papers as the herein, 


Sworn to before me, this 


wis 


day of September 76 
i oi tly A an Lay CA ee 


BETH A. HIRSH Reuben Shearer 


NOFARY PUBLIC, State ot New York 
No. 41 - 4623156 
Qualified in Queens Coun 
7 t 

Commission Expires March 30, 1978 


ee 


